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No Poaching Allowed:
Antitrust Issues in

Labor Markets

BY MICHAEL LINDSAY AND KATHERINE SANTON

MPLOYEES CAN BE A COMPANY’S

most important asset, but unlike other assets,

employees can walk. When an employee walks out

the door, the employee takes with him the human

capital that results from the joint investment of
the employee (through his time and effort) and the employ-
er (through its formal and informal training programs—
and through the compensation paid to the employee). The
employee might also take business relationships and confi-
dential information. With employee mobility at an all-time
high,! employers might ask how far they can go by agreeing
among themselves to limit the kinds of competition they
will engage in for employment services.

The (unsurprising) answer is “not very far.” In 2009, the
U.S. Department of Justice investigated allegations of such
agreements among a number of high-tech companies that
restricted their ability to hire each other’s employees.”? The
investigation resulted in civil complaints against a number of
high-tech companies,’ followed by settlement agreements’—
and a federal class action.” The popular press certainly saw no
difference between hiring-restriction agreements and the
more familiar (and illegal) practice of price fixing. One head-
line referred to it as “Tech-Recruiting Collusion,”® and many
others referred to the underlying agreements as “anti-poach-
ing.”” Perhaps “poaching” was already used to describe com-
petition for employees in the high-tech world, but if not, it
came to have that meaning.® The resulting DOJ case, along
with a follow-on federal class action have highlighted the
antitrust aspects of employer competition for employees. So
what are the antitrust guides that employers should follow in
the non-unionized economy?’

Traditional Post-Employment Covenants

Employers traditionally have used both incentives and dis-
incentives to keep valued employees from leaving. “Incen-
tives” include compensation (salary, bonuses, benefits pack-
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ages, and employee-specific perks) and working conditions.
“Disincentives” include post-employment conditions in an
employment agreement that make leaving relatively less
attractive. For example, an employment agreement might
include a non-compete covenant (employee agrees not to
pursue a similar profession or trade in competition against the
employer within a stated geography for a specified time), a
customer non-solicitation covenant (employee agrees not to
solicit employer’s customers, but is otherwise free to compete,
and is free to make unsolicited sales to employer’s customers),
a co-employee non-solicitation covenant (employee agrees
not to solicit former co-employees to leave the company), and
confidentiality agreements (employee agrees not to take, use,
or disclose employer’s confidential information).

Each of these “disincentives” is an agreement between the
employer and employee, or in antitrust-speak, between the
buyer and seller. As vertical agreements, these employment
covenants are unlikely to have any antitrust implications.'

Employment agreements, however, are not a complete or
perfect solution to the problem of protecting an investment
in human capital. State law regulates the enforceability of
post-employment restrictive covenants, and some states
(notably California) severely limit the enforceability of non-
compete and non-solicitation agreements. Especially in a state
that limits enforceability of vertical agreements (that is, of
post-employment covenants with the employee), employers
might look to other means to protect their interests.

“No-Switching” Agreements Between Competitors
An employer will be particularly concerned if its employee
joins or forms a competitor of the employer—that is,
“switches” to a competing employer. After all, that is where
the employee’s use of knowledge and relationships can hurt
the former employer most. Consequently, an employer might
be tempted to reach an agreement with its competitors not
to hire each other’s employees. After all, the employer thinks,
this reaches the same result as a perfectly lawful (in most
states) noncompete agreement with the employee, and it
avoids the messy and fast-paced lawsuit for a temporary
restraining order or preliminary injunction for breach of
employment covenants. And doesn’t Section 6 of the Clayton
Act make clear that antitrust laws do not apply to markets for
human labor?"

Agreements Between Competitors. Some employers
have tried this approach—and failed. Section 6 clearly does
not provide an antitrust exemption for a “buyer cartel” for
labor services. For example, in Nichols v. Spencer International
Press, Inc.,'* two competitors in the sale of encyclopedias and
other reference books had a “no switching” agreement.
According to the complaint, under their agreement, these
competing firms “refused to permit employees or other sales
personnel to go to work for competitors . . . and . . . refused
to hire employees and sales personnel with any other defen-
dant or of any other competitor . . . .”"? The court rejected
the argument that Section 6 immunized this agreement,
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but it did so primarily on the grounds of effects in the
downstream market—that is, the market for encyclopedias.
According to the court, “agreements among supposed com-
petitors not to employ each other’s employees not only
restrict freedom to enter into employment relationships, but
may also, depending upon the circumstances, impair full
and free competition in the supply of a service or commod-
ity to the public.”'* The court held that it could not deter-
mine as a matter of law “that the effect of the ‘no switching’
agreement . . . upon the business of supplying encyclopedias
and reference books is so negligible that the agreement is not
a restraint of trade in such products.”” Consequently, the
court remanded for determination of the reasonableness of
the agreement—but apparently with respect to its effects in
the downstream market.'®

Vertical Agreements and Copperweld Defenses. An
agreement might have horizontal aspects but be justifiable
on other grounds. For example, in Williams v. I.B. Fischer
Nevada," the court considered an agreement under which
management employees of a fast-food franchise could not
move from one Jack-In-The-Box franchisee to a different
franchisee without the first franchisee’s consent. The court
said that the purpose of this no-switching agreement was “to
prevent the franchises from ‘raiding’ one another’s manage-
ment employees after time and expense have been incurred
in training them.”'®

Two factors distinguish the Jack-in-the-Box agreement
from the Nichols agreement. First, although the Jack-in-the-
Box agreement restricted competition between franchisees
(that is, horizontal competition for skilled labor), the agree-
ment was actually vertical—between the franchisor and each
franchisee. The district court did not make much of this fact
in and of itself. Instead, it focused on a second factor—that
the agreement was within a single enterprise, the Jack-in-the-
Box franchise system. (The agreement did not prohibit man-
agement employees from secking management positions out-
side the Jack-in-the-Box system.)

Both the district court and the Ninth Circuit used a
Copperweld " analysis to determine that the franchisor and
franchisees were incapable of conspiring with one another.?
The Ninth Circuit concluded that the franchisor and fran-
chisees had a sufficient unity of purpose to qualify as a sin-
gle entity under Copperweld. The district court explained in
more detail that “the franchisor does everything in its power
to minimize competition and promote uniformity between
franchises” and does so to help both the franchisor itself and
its franchisees.?! The franchisor and franchisees all benefit
from “uniformity of quality food and service” that results in
an “enhanced reputation” and increased business. The larg-
er sales volume helps the franchisees directly and helps the
franchisor sell more franchises at higher prices, as well as
earning more in franchise fees that provide a percentage of the
restaurants’ gross sales.

Whether the 1.B. Fischer Nevada case’s Copperweld analy-
sis survives American Needle? is debatable.” The factors that
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the court described to support its Copperweld conclusions,
however, would also serve in a rule of reason analysis (possi-

bly even sustaining the agreement under a “quick look”).?

Market Definition Upstream and Downstream.
Market definition will obviously be important in any rule of
reason case, and the 1. B. Fischer Nevada district court opin-
ion is also illuminating for its discussion of market definition.
The plaintiff argued for a relevant market that was “a spe-
cialized labor market for Jack-in-the-Box management
employees,” in which the no-switching agreement “limits
the quantity of the labor supply,” which in turn “affects the
price of labor and drives up the price of the products offered
to the public’® in plaintiff's proposed downstream market
for “Jack-in-the-Box products.” By contrast, the defendants
argued for a relevant market of the labor market for restau-
rant managers in general” and a downstream market for fast-
food products. The court correctly expressed doubts about
market definitions designed around a single firm’s inputs
and outputs.’

Other Ancillary Agreements. A no-switching agreement
might also be justified when it is adopted as part of a corpo-
rate spin-off. For example, in Eichorn,” the Third Circuit
addressed agreements entered between and among a parent
company and its affiliates regarding their conduct following
a proposed a spin-off. Following the transaction, the com-
panies would not hire each other’s employees who made
more than $50,000 annually. Employees of one of the former
affiliates were disadvantaged (relative to their pre-spin posi-
tion), because the no-switching agreement prevented them
from taking advantage of certain pension-eligibility rules at
their former employer. The Third Circuit recognized this as
a rule of reason case and found it relatively easy to justify the
restraint as ancillary to the sale of a business.

Although the Eichorn opinion does not clearly say so, the
post-spin former affiliates were probably not significant com-
petitors of each other, at least not as of immediately after the
spin-off. Nevertheless, there was an efficiency-based justifi-
cation for the restraint—namely, making the sale transaction
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more feasible. Perhaps some lesser restraints might have
served the purpose (for example, a limitation on the pension
benefits rules that made a return to the former parent or
other affiliate more attractive relative to joining an entirely
unrelated company). The rule of reason can certainly accom-
modate that fact-intensive inquiry, but only because there is
a main (and procompetitive) agreement to which the restraint
is ancillary. What if there is no such agreement?

“No-Poaching” Agreements Between Firms

In September 2010, the DOJ filed a complaint against sev-
eral high-tech companies alleging that their agreements relat-
ing to hiring practices violated the antitrust laws.”® These
agreements were clearly not pure no-switching agreements.
Rather, they restricted use of a particular recruiting tool:
cold-calling each other’s employees. (The agreements appar-
ently did not apply to employee-initiated contacts.) In other
words, they were closer to non-solicitation agreements than
to no-hire agreements. The DOJ filed a second complaint in
December 2010 against two high-tech companies, however,
and this complaint alleged not only a ban on cold-calls, but
two other provisions that went even further: an agreement
to notify the other firm when making an offer to an employ-
ee of that other firm, and an agreement not to counter-
offer above the first offer. (Apparently the current employer
could match the would-be employer’s offer but could not
exceed it.)?’

Per Se Violations. In both cases the DO]J challenged the
agreements as per se violations, and it is easy to see why. If the
facts are recast as agreements among competing sellers—that
is, agreements not to make sales calls on each other’s cus-
tomers, to give notice when offering to sell a product to each
other’s customers, and not to offer a lower price than what
the new seller was offering—then no one would have any
doubt that the allegations described a per se violation.*® As
the Adobe Competitive Impact Statement put it, “There is no
basis for distinguishing allocation agreements based on
whether they involve input or output markets. Anticom-
petitive agreements in both input and output markets create
allocative inefficiencies.”*!

The Lucasfilm Competitive Impact Statement was even
stronger, because the alleged agreement was both more exten-
sive and, in the DOJ’s words, more “pernicious.” The DOJ
restated the same principle: “Antitrust analysis of down-
stream customer-related restraints applies equally to upstream
monopsony restraints on employment opportunities.”** In
denying a motion to dismiss the complaint in the follow-on
private class action, the district court declined to determine
whether to apply the per se rule or the rule of reason. But the
court did hold that “it is plausible to infer that even a single
bilateral agreement would have the ripple effect of depress-
ing the mobility and compensation of employees of compa-
nies that are not direct parties to the agreement.”

Direct Restraint of Labor Markets. The DO]J correct-
ly focused on the direct restraint that the agreements imposed

on the labor markets, rather than any effects in downstream
markets. Although the firms were to some extent competitors
with each other, the real vice was the effect on the labor mar-
ket. By reducing competition for the skill-set of highly trained
technical employees, the agreements “diminish[ed] potential
employment opportunities for those same employees.”
Employees were “deprived of information and access to bet-
ter job opportunities.”?

Ancillary Restraints. The DOJ acknowledged that the
companies had “legitimate collaborative projects” and “exten-
sive business relationships,”* which creates the possibility
that some form or amount of recruiting restraints might be
justified. But as the DOJ observed, the rule of reason requires
that the restraint be designed to protect the legitimate busi-
ness interest”’—and here the restraints were not limited in
some way related to any specific collaboration, such as being
limited to a product group involved in a particular collabo-
ration.”® Although the DOJ does not suggest this, the no-
cold-call restraint may also have been too narrow as well as
too broad. If a collaboration gives one company an oppor-
tunity to get to know—and potentially hire away—a critical
employee, then a ban on initiating a hiring dialogue with that
employee may be insufficient to protect the employer’s inter-
est (and thus induce the employer to participate in the col-
laboration in the first place).

Practical Implications
A counselor can give the following practical advice to an
employer facing the prospect of employee departures:

B Where possible, rely on employment covenants. A non-
compete agreement—where enforceable, and subject to
geographic and time reasonableness limitations—can keep
employees from leaving for a competitor. The employer
should identify employees (by individual or by group) for
whom noncompete agreements are particularly impor-
tant. In most states, the noncompete agreement either
must be signed when the employee is offered the position
or must be supported by independent consideration.

B Consider unilateral practices—or at least the effects of
one’s own overly aggressive recruiting. An employer
should consider whether its own recruiting practices
might start a bidding war, either in the employer’s own
industry or in some broader labor market. An employer
might, for example, have its own unilateral “do not call”
list and impose a similar restriction on any recruiting
firms that it engages. The employer should document
that this is in fact a unilateral policy, adopted and
enforced without communications with any other com-
pany that competes in the employer’s upstream or down-
stream markets. Additionally, the employer should peri-
odically confirm that the ban on communications with
other firms has been honored.

B Consider agreements that provide for efficient dispute
resolution. There is a difference between an agreement
not to solicit or hire each other’s employees and an agree-
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ment to streamline resolution of claims that an employee’s
hiring violates a noncompete (for example, an agreement
to arbitrate any such disputes). This will have the greatest
value only in industries with relatively extensive noncom-
petes and relatively few industry players.

B Adopt a payback-for-training requirement. Before an

employee begins a new job, the employer may ask the
employee to sign a contract in which the employee agrees
to repay training costs up to a set amount if the employ-
ee resigns or is fired within a certain time period follow-
ing the employee’s start date. To ensure enforceability, an
employer should draft terms that are reasonable regarding
the repayment amount and the length of time an employ-
ee must remain at the company to escape the repayment
obligation.”’

Consider a term-of-years agreement or employee reten-
tion agreement. With valid consideration, such as a sign-
on bonus, an employee retention agreement can be a very
useful retention tactic. If the employee leaves before the
end of the agreed-upon length of employment, a portion
(or all) of the sign-on bonus must be repaid. With suffi-
cient consideration, and as long as the sign-on bonus and
time period are reasonable in amount, the contract would
likely be enforceable.

Think about employees whose retention might be jeop-
ardized through a joint venture or other collabora-
tion. Before entering any kind of collaboration—whether
with a collaborator or not, an employer should ask itself
whether the collaborator might use the collaboration for
recruiting—and how the employer might protect itself.

Conclusion

Retaining key employees and minimizing undesired em-
ployee turnover is increasingly challenging. Traditional mech-
anisms are certainly imperfect tools, but illegal agreements
with other firms are not an improvement. Nevertheless, an
employer that takes a careful approach—and takes the time
to consider specific vulnerabilities and to craft narrow solu-
tions—stands a better chance of lawfully retaining valuable
employees. ll
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Although billboards are certainly an input in the overall marketing process,
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